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ABOUT THIS HANDBOOK
This handbook is designed to help recruitment agencies understand existing and
upcoming IR35 legislation, the impact on ﬂexible supply chains and how
agencies can best manage the transition to full compliance post-April 2021.
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IR35 - THE STORY SO FAR
Background
The oﬀ-payroll working rules, commonly known as IR35, go back to 2000, when
they were put in place to tackle what HMRC saw as the disguised employment of
contractors supplying their services via a Personal Service Company (PSC).
IR35 applies only to workers operating through limited companies. It does not
apply to direct employees on PAYE payrolls, umbrella company employees or
self-employed sole traders.
In HMRC’s words:
“The aim of the legislation is to eliminate the avoidance of tax and National
Insurance Contributions (NICs) through the use of Intermediaries, such as Personal
Service Companies or Partnerships, in circumstances where an individual worker
would otherwise, for tax purposes, be regarded as an employee of the client.”
Originally, it was the responsibility of anyone working through a PSC to determine
whether their contract was caught by IR35 - in other words if they were not being
paid through a limited company, would the relationship with their client be one
of employment.
However HMRC took the view that only a small number of limited company
contractors were correctly classifying themselves as operating outside of IR35.
HMRC perceived that the treasury was missing out on considerable revenue as a
result.
In April 2017 new rules were introduced in the public sector which transferred
responsibility of determining IR35 status from the individual PSC director to the
engager. At the same time it became the obligation of the party paying the PSC
(the fee payer) to deduct PAYE and NICs.

Oﬃcial HMRC guidance on IR35 can be found here.
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IR35 - THE STORY SO FAR
IR35 Changes - April 2021
The Government published draft legislation in July 2019 conﬁrming that these
rules will be extended to the private sector from April 2021. The changes will
mostly mirror what happened in the public sector, in that clients will be
responsible for determining IR35, however there are some notable changes:
As in the public sector, end-clients will be responsible for determining the IR35
status of the PSCs they engage.
Even if the end user does everything right, but its supply chain then fails to pay
the IR35 tax and NICs, liability may transfer up the chain to whoever HMRC
think should have paid. This highlights the importance of using a compliant
supply chain.
A new term “status determination statement” (SDS) has been introduced referring to the IR35 decision which must be passed down by the client.
Anyone in the supply chain who does not do what they should do, or pass
down the status determination statement becomes liable for any unpaid tax
and NI.
Clients will have a duty of reasonable care, so a status determination will not
count if the client has failed to take reasonable care.
There will be a statutory client led status disagreement process, and clients
must respond to a disputed decision within 45 days, although there is no
statutory appeal process.
Notably there does not appear to be a cap on how many times a contractor
can dispute a decision. It is conceivable that decisions could go back and forth
within the disagreement process, to allow contractors to continue being paid
gross. Therefore, it is vital to get IR35 determinations right ﬁrst time.
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CAUGHT OR NOT CAUGHT BY IR35?
Contractual and working practice criteria
IR35 status hinges on whether the worker would be classed as an employee if
they were not working through a limited company.
If they are determined as “caught by” or “inside” IR35, they are deemed as a
“disguised employee”, with the relevant implications for tax.
If they are determined as “not caught by” or “outside” IR35, they are deemed to
be genuinely a business in their own right, supplying services in a business to
business transaction.
It is important to stress that IR35 status applies to the contractor assignment basis
and not the individual worker.
There are two main factors which drive IR35 status:
The written contract between the limited company and the end client or
agency
How it reﬂects in actual working practices
In the case of an IR35 investigation, HMRC will consider both elements to decide
whether the relationship is one of employment or one of business to business
services.
IR35 Tests
The tests which are used to determine IR35 are complex and have evolved out of
decades of case law.
Among other factors, such as ﬁnancial risk, the following core tests are applied:
Mutuality of obligation - is the agency or end client obliged to oﬀer work
and is the worker obliged to take it?
Substitution - is the personal service of the worker required, or can they send
a substitute to do the work?
Control - what degree of control does the client have over what, how, when
and where the worker completes the work?
For a contract to be classiﬁed as caught by IR35, the tests must indicate an
employment relationship in all three of the above areas.
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CAUGHT OR NOT CAUGHT BY IR35?
CEST - Check Employment Status for Tax
HMRC’s tool is designed to assist workers, clients and other relevant parties to
ensure that the IR35 status is correctly determined.
CEST uses a series of questions to determine whether the worker is employed or
self-employed for tax purposes.
HMRC have said that CEST is the only IR35 decision making tool they will stand
by. However, it is worth noting that they also state that use of CEST is not
compulsory, nor is there a formal appeal process.
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RESPONSIBILITIES, ACTIONS AND LIABILITIES

Engager - Client

Fee payer e.g.
Recruitment
Agency

From 6th April 2021, contractor engager
decides IR35 status. Fee payer applies PAYE /
NIC if contract is caught.

Personal Service
Company - PSC

Contractor

Up to April 2021, contractor decides IR35
status and applies PAYE / NIC if contract is
caught.

Agency Responsibilities
First of all you need to check if you are the fee payer. This is usually the entity
paying the PSC.It is the fee payer’s responsibility to deduct tax and NICs and pay
them over to HMRC.
If you do not receive the IR35 status determination, you should pass on the
payment without deducting tax and NICs. Before you do you should ask the
client (or agency above you in the supply chain) why you haven’t received a
status determination.
If you are not the fee payer, you are responsible for passing on any deternations
that you receive to the next party in the supply chain.If you fail to do this you will
be responsible for paying the tax and NICs.
If you are the fee payer - in other words the party paying the PSC, you must do
the following:
Calculate the deemed direct payment to account for PAYE tax and NICs
associated with the contract
Deduct those taxes and employee NICs from the payment to a worker’s
intermediary
Pay employer National Insurance contributions
Report the taxes and NICs deducted to HMRC through RTI
Apply the apprenticeship levy and make any payments necessary
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CAUGHT OR NOT CAUGHT BY IR35?
Client obligations
From April 2021, your clients will have a number of additional responsibilities,
which are summarised below:
Determining the IR35 status of every limited company contractor they engage
Handing down the Status Determination Statement to the contractor and fee
payer
Taking reasonable care to reach determinations - no blanket decisions
Documenting evidence of IR35 determination
Responding to disputed decisions within 45 days.
The “silver bullet” is to identify a solution which allows compliance with all of the
above, while still maintaining desired business outcomes and commercial
output after April 2021.

Liability
Failure to pass down the Status Determination Statement will result in liability
for any unpaid trax and NICs
Under transfer of debt rules, if an entity in the supply chain fails to pay the IR35
tax and NICs, liability may be transferred up the chain to the client.

IMPACT ON THE SUPPLY CHAIN
The impact of complying with the changes to IR35 will be felt across ﬂexible
supply chains. Here are just some of the considerations:

Liability risk to
clients

Additional
administrative
burden

Fee payer
responsibilities Client Vs Agency
Vs Outsourced

Impact on workforce net
pay - inside vs
outside IR35

Potential impact
on charge rates,
which may
require an uplift
of 23% to oﬀset
IR35 taxation*
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IR35 MYTHS
#1 If there is control contract is automatically caught
It is often assumed that if a contractor’s work is controlled, that automatically
means the contract is caught by IR35, but this is not necessarily the case.
Even where control is present, if there is no Mutuality of Obligation or there is an
unfettered right of substitution, the contract is likely to be outside of IR35.
#2 Long engagements are all caught
The risks of being caught by IR35 is higher on long-term assignments, as
contractors become more integrated into the client’s employed workforce.
However, in itself, the length of the assignment is not indicative of IR35 status.
IR35 determinations must be made on the nature of the work, not the length of
the assignment. There must be Mutuality of Obligation, control and no right of
substitution for a contract to be caught by IR35.
#3 Agency substitutions put a contract outside IR35
If, for whatever reason, the PSC contractor is not able to complete the work, the
agency may be able to send a replacement. However that does not count as a
right of substitution for IR35.
For there to be an unfettered right of substitution, the PSC itself must be able to
send a substitute to carry out the work, both contractually and in reality.
#4 Putting someone on a Statement of Work puts them outside IR35
Supplies of genuine Statement of Work-style services (ie. not labour or the supply
of personal services) are exempt from IR35.
This does not mean that simply labelling something as a SOW puts it outside of
IR35. All documentation must match what happens in reality.
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GETTING READY FOR APRIL 2021
The ﬁrst step in your IR35 action plan must be to engage with your clients to
assess their contingent workforce, listing all workers who work via a PSC.
We can work with you on a consultative basis to undertake a RAG Audit and IR35
action plan bespoke to your business.
The below infographic shows the steps you need to take to get you where you
need to be by April 2020.

Understand:
Understand

Engage
Plan

Adapt
Implement

Current policies, contracts etc.
Current costs Vs future

Engage:

Plan:

Internal stakeholders
Supply chain
HMRC

Key dates & deliverables
Workﬂows
Communications

Adapt:

Implement:

Update plans based on HMRC
guidance when published

Policies
Processes
Systems

React to intelligence from the
market and competitors

Communication
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HOW LIQUID FRIDAY CAN HELP
IR35 Expertise
We have been supporting compliant, risk free payment processing since the 2017
Public Sector Implementation and we have supported thousands of ﬂexible
workers transition through IR35.
Awareness and training
Tap into the IR35 Hub - a comprehensive online resource with bite-size videos,
news and guides. We can also provide bespoke IR35 training to get your teams
up to speed.
Fee payer services
For contracts caught by IR35, we can facilitate with deemed payment payroll,
PAYE umbrella and CIS / self-employed payments - all under one roof with no
need to use multiple suppliers.
Supply chain audits
Don’t exchange one threat for another.
We can help you secure your supply chain against disguised remuneration
schemes and manage your risk under the Criminal Finances Act.

NEXT STEPS
We hope that this guide has provided some context for the forthcoming changes
to IR35 in April 2021, as well as a possible direction for your strategy.
If you would like to take the next step, please contact us to book a free IR35
Strategy Consultation.

02392 883300

hello@liquidfriday.co.uk

www.liquidfriday.co.uk

DISCLAIMER
The information contained in this document is accurate and up-to-date at the date of writing.
We accept no liability for the results of any action taken on the basis of information it contains
and any implied warranties, including but not limited to the implied warranties of satisfactory
quality, ﬁtness for a particular purpose, non-infringement and accuracy are excluded to the
extent that they may be excluded as a matter of law.
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